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11" OFR Pan 201
- [Notice 1993-26]
- Ex Parte COmmunieetlons ST
E _ AGENCY: Federal Election Commissmn

o .- effective on November 10, 1993. -

.- accept comments on these rules - -
.. received on or before December 10, _
+-1993, and may re-evaluate them in hght

.- of these comments. -

.- those found at 11 CFR 7.15 an
" which prohibit these’ communications
~ - in connection with Gommission [ S
- . enforcement actions. R

* ' Commission issued inferim rules on this

" -topic. 57 FR 58133, 'l'hemlesare .
2 ‘_}'_codiﬁedatll-CFRpartZOl

While: these rules became effective on

- * the date of publicebon. the Commission
. provided a 30-day comnient period and
- announced that the rules might be
- . revised to reflect comments received
- " during this time. Five comments were

. Teceived in response to this publication.

" In addition, the Commission helda =

i pubhc hearing on the interim rules on

: " April 1, 1993. Three witnesses testified ’f-i o

- at this hearing.

ACTION: Revised interim rules. = - -~

SUMMARY: The Federal Election -
. Commission {s revising its interim rules D
- for handling outside oommunioetions o
. made to Commissioner offices in -
~...connection with public funding, <= -
.Commission audits, litigation, - = _
- rulemaking proceedings and adv:sory .
".. - opinions. In general, these : M
' communications are prohibited, in the
ccase of public funding, auditsand -
". litigation; and are to be made part of the
. public record, in the case of rulemaking
- proceedings and advisory opinions.

DATES: El?ective Date: These rules are
Comments: The Commission wxﬂ D

ADDRESSES: Comments must be in

o writing and addressed to: Ms.SusanE.
- Propper, 999 E Street, NW Washington.
‘DC02463. - .

FOR FURTHER mroawmou oouncr- o

- . Ms. Susan E. Propper, Assistant General
R Counsel (202) 219—3690 or (800) 424—-
.- 9530, .
' sum.msrmnv mrom*nou The -~ >
. Federal Election Commission is revmng ,
_ ¢ its interim rules for handling ex parte
" communications made in connection
- 'with public funding, Commission -
. audits, litigation, rulemaking -
" proceedings and the advisory. opinion

process. The revised rules comcflement
111.22,

- On December 9, 1992, the

.','. oommunications ma
- Commnssioners and all tndi\nduals :

~The revised mlee feflect these

o oomments and testimony, as well as the

— Commission’s further consideration of o
- its practices and experience. The - -

- Commission is still considering these J. o

rules and therefore is publishing this .

© - .. revised version as a second set of SRR
.. interim rules. However, while, operating = - S
~ under the current interim rules, the - . =
' Commission realized that certain ~~ =~ -
~ aspects of those rules were having some SIS
~unintended consequences inareassuch T

as litigation. -
The revised interim rules prohibit

- substantive communications made by
- persons outside the agency to any

Commissioner or member of a SEPRR
Commissioner’s staff in connection with ‘

 public funding, ongoing Commission -
" audits, and litigation. Exparte .. - :

communications may be made to

K ge;lmmissionen in connectign avith

- rulemaking proceedings and a visoxy
-opinions, but they are to be made part
..~ of the public record. Finally statements
- made in public forums and inquiriee as

to the status of open

i explicitly exempted gom the deﬁnitlon RO
- - of ex parte communications. : :

* The Commission believes that these
rules are necessary to avoid the ey

) possibility of prejudice, realor
‘apparent, to the public interest. To -

maintain public confidence in agency
proceedings, it is important that efforts -

.to influence official actions be regulated
in this manner. ‘

" The revised mles :lpply to
e to

serving under their personal -

" supervision. The Commission. .1’,0' Plans SRR

to consider recommendations for -

. internal guidelines in this area for -
- -.communications by Commissioners and . -
_'Commission employees. References in B
:’ the interim rules to ex officio e
Commissioners and their Special

Deputies have been delet following

x‘:henc.mmunsopmioninmc:v.m' S
“: Political Victory Fund, No. 81-5360 a0
(D.C. Cir., Oct 22,1993). Should

this decision be reversed, the

- commissionwillconsiderwhatfnrther et
ectionisnecessary DL
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_ Disi:ussion of Revised Interim Rules

. Section 201.1. Purpose and Scope

This section summarizes the contents
~ of this revised part. '
Section 201.2. Definitions o
This section defines the various terms
used in this part. :
Paragraph (a)(1) of the former rules
defined *‘ex parte communication” for
urposes of Commission audits and
the term in the context of agency ,
rulemakings and advisory opinions.
These definitions have been combined .
into paragraph (a) of the revised rules,
which defines an “ex parte

communication made to a

.- Commissioner or a member of a
Commissioner’s staff by any person.
outside the agency, concerning ,
substantive Commission action in the
public funding process, or any ongoing
Commission audit, litigation matter,
rulemaking, or pending advisory
opinionrequest. - . : :

- Paragraph (a) of the former rules

" further definedex parte. . =~~~

.-~ communications to include any written

- or oral substantive communication
" made by any Commissioner or any

_inquiries be referred to the appropriate
- staff person. : ’

tigation, while paragraph (a)(2) defined

communication” as any written or oral -

B apart from matters requiring further

. reflection, the Commission has d
[ that these classes of communications

. member of a Commissioner’s staff to any
. person outside the agency. On S

" should be handled differently, and that .

ecided - Cominis
"." . Cominission specifically invited

the rules themselves should be limited
to incoming communications seeking to
influence Commission action. - -

- Accordingly, references to outgoing
communications found in the interim .
rules have been deleted. However, the

. " Commission will be considering an

*  internal agency directive that will
-govern outgoing communications by -

© .. Commissioners and members of

Commissioner’s staffs. : o

, Paragraph (b) is new, and for the first
- time provides a definition of what is

. an ex parte communication. T

One commenter suggested that, since -

~ the purpose of these rules is to regulate
_ private, off-the-record contacts, the - -
interim rules be amended to exclude
" statements made in a public forum. The
' Commission agrees, and therefore in
paragraph (b)(1) has excluded public

' statements made at public conferences -

" the definition of ex parte
' communication. .- oL
~Paragraph (b)(2) excludes procedural

and similar events by any person from

- status discussions of Qae_n proceedings
- that are intended to in '

uence and do -
not have the effect of influencing .~
Commission consideration under all - -
_ circumstances covered by these rules.

" should be adopted that would apply

~witnesses specifically addressed this = |
- point, the Commission has decided that
the same circumstances that justify the -
" imposition of a total ban on ex parte - .
*-communications in connection with

not

- subsequent audit. The fact that

- audit.

" committee initiates proceedings to -
_participate in the matching fund

- when a primary election candidate =

The former rules had Jeqﬁired that such

Paragraph (c) defines “*Commissioner”
as an individual appointed by the
President to the Federal Election
Commission pursuant to 2U.S.C.

'437c(a).

Paragraph (d) defines o
*Commissioner’s staff” to include all
individuals working under the personal .

" supervision of a Commissioner, "
including executive assistantsand -
~ executive secretaries. .

Section 201.3: Public Financing, Audits -

and Litigation ~ = -
Ex parte communications made in

connection with public financing,

. audits, and litigation are generally :
- prohibited. However, the prohibition

regarding litigation has been narrowed -
to cover only those communications -
that relate to a pending Commission
decision on a particular case, such as -
whether to settle or appeal. This change

- will permit Commissioners to respond

to inquiries regarding court decisions,
Commission deliberations. Since this is -

* discussed in the section’s introductory -

matter, paragraph (b)(3), which formerly

- ~dealt with this topic, has been deleted.

The former rules prohibited ex parte -
communications in connection with -
Comimission audits. In addition, the

comments on whether broader rules -

from the time a candidate or committee

sought eligibility to receive federal

matching funds. - - A
While none of the commenters or

Commission audits are also present.
throughout the matching fund process.
Questions that arise in connection with
eligibility for funding are potentially as
sensitive as those that arise in the -

committees applying for public funds -

~* know in advance that their records will - -
_be audited increases the possibility that

contacts made during the eligibility -
process will impact on the subsequent
.- Paragraph (b)(1) states that this ban
applies from the time a candidateor ;| -

process. In the case of presidential
candidates and committees, this occurs

submits to the Commission the letter -

- required by 11 CFR 8033.1(a),or

presidential and vice presidential ,
candidates submit the letter required by -

-~ 11 CFR 9003.1(a)(1). The ban apﬁies to -

committees seeking convention funding -
from the date on which a committee
registers with the Commissionas
required by 11 CFR 9008.12(a)(1) or
9008.12(b)(1). In each instance the ban = -
remains in effect until the start of the
audit process, which is subject to its

own ban. - '

‘The Commission is required to audit

.. the records of any presidential

campaign that receives ents from
the Presidential Eloctio:lnm &::paign o
Fund. 26 U.S.C. 9007(a), 9009(b),
'9038(a), 9039(b). If a party receives = -
funding for its presidential nominating

convention, the Commission is required .

to audit the records of the party’s

convention committes. The Commission o

is also required to audit the records of -

-all convention host committees. 26 e

U.S.C. 9008 (8 and (h), 11 CFR8008.9. '
Paragraph (b)(2)(i) states that, forall

public financing audits, the prohibition * . o

on ex parte communications begins

‘when the Commission sends a letterto ..
the committee asking that it make a pre--

inventory check of its records priorto- .
the commencement of audit fieldwork .
by the Commission. Commissioners’
offices will be provided with o
contemporaneous copies of these letters.
The prohibition on audits of all

- publicly funded committees extends
" until the end of the audit process. This

occurs when the Commission issuesa . - .

final audit report [“FAR"], if the report -

does not contain a repayment

determination. If the FAR qoritéins::u

. ' repayment determination, the process
- ends when the United States Treasury =~ -
receives the final mgaeyment,check from .

the committes, or when the Commission
authorizes suit to pursue the repayment.
The Commission is also authorized

* under its general administrative , .
. authority, 2 U.S.C. 438(b), to conduct

audits for cause of any political
-committee that is required to file
campaign finance reports under the

Federal Election Campaign Act’s general -
" reporting require: B
- - Under paragraph (b)(2)(ii), whenan- =

ment, 2 U.S.C. 434.
audit is conducted pursuantto 2 U.S.C.

-438(b), the prohibition on ex parte

communications takes effect when the .

.Commission’s staff circulates a .
- document for Commission approval -
containing a proposed referral to '

undertake an audit, and extends until

"~ the Commission publicly issues the
* . final audit report. If the matteris .. -
. reféerred to the Office of General Counsel -

and there is reason to believe thata

. violation has occurred, the prohibition . "

on ex parte communications madein . -
connection with an enforcement matter, -

- 3%l
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found at 11 CFR 111.22, becomes

- applicable.

. Commissioner’s staff who receives a

" considered. -:

.to prevent the communication. If the

Paragraph (c)(1) states thata
mmissioner or member ofa -

prohibited communication shall attempt

" Commissioner or staff memberis = -
" unsuccessful in this effort, he or she

 shall advise the person making the

communication that it will not be

Under paragraph (c)(2), ifthe

" Commissioner or staff member is unable

| i to prevent the communication, he or she
*shall prepare a statement setting forth

. " the substance and circumstances of the
~ communication as soon after the '

~ impracticable, or prior to the next - -

communication as is reasonably -
ossible, but no later than three _
usiness days after its receipt, unless

special circumstances make this

Commission discussion of the matter,
whichever is earlier. The term “special -

" circumstances” includes such situations

* more timely filing. -

as illness and travel that can prevent

The statement must be deliv&red to
the Designated Agency Ethics Official

 for placement in the file of the public . -

" finance matter, litigation case or audit. - -

A copy of written comments must be

 filed with the Designated Agency Ethics

R Official within the same time period.

This is similar to the Commission’s

- existing rules regarding enforcement
~ matters. o

SRR that, if an audit or enforcement -

- The new and former rules intérmlate

" matterleads to litigation, the ban on ex
. parte communications extends from the

B litigation. The ban applies to both

" Section 201.4. Hx‘zlemakihg'l’rbceedi’n'géf
- and Advisory Opinion Requests

. required a Commissioner or member of
- a Commissioner’s staff who received a

R

- inquiry to
. staff. This paragra

start of the audit or enforcement action
through the conclusion of any related

written and oral communications.
Paragraph (c) of the former rules

request for the procedural status of an
audit or litigation case to referthe . .
tge appropriate Commission .
graph has been deleted, - -
and its subject matter addressed in -
aragraph (b)(3) of section 201.2, supra.
a&dy noted, that paragraph allows
responses to such inquiries in ongoing -
proceedings. : -

The Commission encourages members -

o of the public to state their views on
", rulemakings and advisory opinion

. Tequests in writing, during the public =
~ comment period on each such matter.
- Communications prior to the start of a

3

rulemaking proceeding or the receipt of

F&

- or advisory

~ Commissioner’s staff who receives _
-written comments on a rulemaking or

’ gossible, but no later than three -

' special circumstances make this

- circumstances” wi beappuédﬁnder _ o
- rulemaking. This can occur at different
- times, depending on the course ofa

Asp
e mmed all ex parte communications -
- made and received by '

. discussing advisory opinions and the
*rulemaking process argued that ex ]p'arte
- communications with the potentia to -

- addressing

 an advisory opinion request are also

welcome. :
_All comments received ruing the
public comment period for a rulemaking

inion request are made
part of the public record. The

- Commission believes that this a prbach'*

should also be taken with regard to ex - -
parte communications received during- .-
or after a public comment period, so

~ that all persons will have equal notice .
- of the information before the -

Commission. -~ = = .
Paragraph (a) provides thata
Commissioner or memberofa -

advisory opinion once the rulemaking
or advisory opinion process has started
shall transmit the communication to the -
Commission Secretary as soon after the

communication as is reasonably

usiness days after receipt unless
impracticable; or priorto the next . .

Commission discussion of the matter, -
whichever is earlier. If a Commissioner

~ or member of a Commissioner’s staff has

a discussion that would qualify as an ex
parte communication regardinga
‘rulemaking proceeding or advisory -
opinion during the pertinent time
period, he or

the Commission Secretary.

- All such communications and/or A
summaries become part of the public -
record. The term * al :

this section in the same manner as
under section 201.3(c)(2), supra.
Ppreviously noted, the former rules

Commissioners and members of their
staffs. However, some commenters

influence Commission action are - _
generally those communications made
to decision-makers, and not by them. . -

~ Further, some argued that Commission -

officials should be encouraged to solicit
outside comments on these matters, so
as to become as well informed as

- possible regarding the merits of different’
~ ‘positions. The Commission believes this

point is well taken, and will consider - .
it as part of the agency
directive gaverning ex ’

communications by Commissioners and - .
~Commission add language on possible -
who violate these =

members of Commissioners’ staffs.
' The Commission notes, however, that

-~ substantive responsesto - .
- communications by Commissioners are
" created a new section, 11 CFR 201.5, for

covered by these rules under all

..would not be conside

will help insure time

. their comments before

shall, within the same
time frame, summarize the conversation . -

. " in writing and transmit this summary to -

~ rulemaking

- pending rule.

“an adviso?
.of reconsi

" Section 201,5 Sanctions’

- actions against those

circumstances. For example, if a
Commissioner contacts a person to
request that that person provide views
on a pending rulemaking, that contract -
an ex parte
communication nor would
by a Commissioner indicating his or her-

own views on the matter. However, any - - '

substantive response by the other party -
would trigger application of the rules;
and any written respense would have to

. be included on the public record (either

from the commenter or the

~ ° Commissioner).

One commenter suggested that the

' - Commission shift the responsibility for
- summarizing an oral communication
- covered by

is section to the outside
g:rty. However, the Commission
lieves that ha_ndlinf this internally
y summaries. -
‘Some commenters suggested that

»~‘thosemakingor‘aqu arte
- communications be given an

the summary of . _ |
this is placed on
the public record. The Commission .-

opportunity to review

 believes that this would unnecessarily -

slow the disclosure process. The fact . .
that the summaries are made part of the ** i
public record means that they willbe . -

~ . readily available to any interested l'm;{’ L
cal

Under paragraph (b)(1), the a

od for rulemaking p. B¢ 1?1;3

ins.on the date a petition for -
making is circulatedto - .
Commissianers’ offices, or the date on
whicha 3
is firstp
Commission public meeting.
through the conclusion of tg

Rtextends -
particular rulem :eg., whena -
petition is denied; when the

reconsideration process i

, regardinga . .
petitioniswncluded:whenﬁmfmlesf o
.+ are promulgated after transmittal to o

- Congress; or when the Commission R
~ concludes its consideration of any - . ..

congressional action relatingtoa . .

- Under paragraph (hj(z), the rules

- apply in the case of advisory opinions

from the time a request for an advisory
opinion is circulated to Commissioners’

, ces, through the date the opinionis =~
issued. The disclosure requirements . = -

_also apply during any reconsideration of =

opinion, and any discussion . = " -

eration.
_ Some commenters suggested that the

provisions. The Commission agrees that -
this is appropriate, and has therefore =

astatement, =

roposed rulemaking document
Igcedonanagendaofa' : W
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; this puxpose. The new section provides

- that a person who becomes aware ofa

- - possible violation shall notify the
- Designated Agency Ethics Official in

- writing of the facts and circumstances of
- the alleged violation. The Designated

* Agency Ethics Official shall recommend
to the Commission the appropriate

action to be taken, and the Commission

shall determine the eppropriete action .
- by at least four votee. L

383




